
Copyright © 2012 FitzGerald & Mulé LLP. All Rights Reserved.    
Page 1 

 
  

 

FITZGERALD &  MULÉ L L P   

EMPLOYMENT LAW BULLETIN  
 

Ap ri l  12 ,  2012  

  74-770 Highway 111  Suite 205  Indian Wells  California 92210  760-325-5055  www.FitzGeraldMuleLaw.com   

F & M LLP 
REPRESENTING CLIENTS IN ALL ASPECTS OF THE 
EMPLOYMENT RELATIONSHIP 

SPECIAL BULLETIN 

DAVID MULÉ 

For more than four years California employers and employment 
lawyers have been waiting for the California Supreme Court decision 
in Brinker v. Superior Court.  This case resolves many questions about 
meal period obligations in the workplace.  Indeed, since this case was 
first filed approximately nine years ago, the law regarding meal 
period obligations has been one of the most hotly debated and costly 
areas in the field of employment law.  With the Supreme Court’s 54 
page decision today, employers and practitioners now have some 
clarity. 

_______________________ 

 

MEAL PERIODS MUST BE PROVIDED:  The issue that generated the 

most attention in the case is whether employers are merely required 

to provide non-exempt employees the opportunity to take a 30-

minute duty free meal period, or whether employers must ensure 

that employees comply and perform no work for a full 30 minute 

period.   

 

Believe it or not, this has been a HUGE issue in the field.  If an 

employer has to ensure that an employee takes a meal period, the 

employer must require the employee to take the break even if the 

employee does not want a break.  Imagine an office worker who 

chooses to take a break at his or her computer and answers the 

telephone during a meal period; or the waiter or waitress who is 

scheduled to work 6.5 hours per day who does not want to take a 

meal period because he or she will lose out on tips.  Prior to Brinker, 

the law was uncertain as to the answer and some cases held that 

such scenarios were actually a violation of the law and would require 

the employer to pay the employee a one-hour penalty even if it was 

the employee’s choice not to take the break. 

 

Today, the Court held that an employer satisfies its obligations if it 

“relieves its employees of all duty, relinquishes control over their 

activities and permits them a reasonable opportunity to take an 

uninterrupted 30-minute break, and does not impede or discourage 

HHIIGGHHLLIIGGHHTTSS  FFRROOMM  

BBRRIINNKKEERR  VV..  SSUUPPEERRIIOORR  CCOOUURRTT  

 

 Meal periods must be provided, 
but employers do not have to 
ensure they are taken. 

 Meal periods must be provided 
at or before the end of the fifth 
hour. 

 There is no rolling five hour 
meal period requirement.   

 Surprising ruling on rest 
periods. 

 Timing of rest periods clarified. 



Copyright © 2012 FitzGerald & Mulé LLP. All Rights Reserved.    
Page 2 

 
  

FITZGERALD & MULÉ LLP  EMPLOYMENT  LAW  BULLETIN 

 

January 2011 FITZGERALD & MULÉ LLP  EMPLOYMENT  LAW  BULLETIN 

 

April 12, 2012 

This Bulletin is intended for informational purposes only.  Nothing herein should be construed to constitute legal advice.  Should you have questions about a 

particular matter, please contact FitzGerald & Mulé LLP at 760-325-5055. 

 

them from doing so.”  Significantly, the Court held that the law does 

not require employers to ensure no work is performed during the 

break, so long as the employer provided the break.   

 

Thus, an employer will not be liable to an employee who voluntarily 

chooses to perform work during his or her break or who chooses not 

to take a full 30 minute break.  However, employers must still 

provide meal periods and could still run afoul of the law if an 

employer encourages an employee to do work during a meal break 

or otherwise effectively precludes an employee from taking a 30 

minute meal break. 

 

WHEN MEAL PERIODS MUST BE PROVIDED: On this question, the 

Court held that California law requires a meal break to be provided 

at or before the end of the fifth hour of work (unless the employee’s 

shift is 6 hours or less and the employee has waived the meal 

break).  The Court rejected the argument that employees are 

entitled to a second 30 minute meal break for every additional five 

hours worked.  The example provided by the plaintiff was that an 

employee who takes an early lunch and then works five more hours 

would be entitled to a second 30 minute meal break.  The Court held 

that there is no such “rolling” five hour requirement for providing 

additional meal breaks. 

   

REST PERIOD OBLIGATIONS:  In addition to addressing these meal 

break issues, the Court also addressed California’s rest break 

requirements.  The Court interpreted California’s rest break 

requirements in a way that departs from the generally accepted 

understanding of the rule which is that employees are entitled to a 

rest break of at least 10 minutes for every four hours worked.  On 

this issue, the Court held that employees are entitled to a rest break 

of at least 10 minutes for every four hours worked or major fraction 

thereof (i.e., more than 2 hours).   

 

This is not a concern for the typical eight hour shift where the 

employee is provided two ten minute rest breaks.  But, where an 

employee works a 6.5 hour shift, employee should be provided two 

10 minute rest breaks because the employee worked one four hour 

shift and then a “major fraction” of another four hour shift.  

Specifically, the Court stated:  “Employees are entitled to 10 minutes 

““……[[WW]]ee  ccoonncclluuddee  aann  

eemmppllooyyeerr’’ss  oobblliiggaattiioonn  iiss  

ttoo  rreelliieevvee  iittss  eemmppllooyyeeee  

ooff  aallll  dduuttyy,,  wwiitthh  tthhee  

eemmppllooyyeeee  tthheerreeaafftteerr  aatt  

lliibbeerrttyy  ttoo  uussee  tthhee  mmeeaall  

ppeerriioodd  ffoorr  wwhhaatteevveerr  

ppuurrppoossee  hhee  oorr  sshhee  

ddeessiirreess,,  bbuutt  tthhee  

eemmppllooyyeerr  nneeeedd  nnoott  

eennssuurree  tthhaatt  nnoo  wwoorrkk  iiss  

ddoonnee..””  
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rest for shifts from three and one-half to six hours in length, 20 

minutes for shifts of more than six hours up to 10 hours, 30 minutes 

for shifts of more than 10 hours up to 14 hours, and so on.” 

 

Timing of Rest Periods:  As for general timing of rest breaks, the 

Court held that the only requirement for timing of rest breaks is that 

they be authorized and permitted to be taken as close to the middle 

of a four hour work period as is practicable. The Court rejected a 

strict rule that a rest break occur before a meal break. 

 

The Brinker decision will almost certainly have an impact on most 

employers’ polices governing meal and rest periods.  We strongly 

recommend that employers review their handbooks, policies and 

practices to ensure compliance in accordance with the Court’s 

interpretation of the rules.  

 

 

 

 

 

 
 

   

 

FITZGERALD & MULÉ LLP  EMPLOYMENT  LAW  BULLETIN 

 

April 12, 2012 

Promote a 
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workplace.   
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information, call 

our offices. 
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